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theory is unable to replace that of public policy. What, then,
is its value? And why can the forum not tolerate a for-
eign law not "connected" at all with the contract, when not
harmful to its public policy? With these questions in mind,
we shall register what further information can be gained.
The Polish Law on private international law has preferred
another approach. It enumerates the law open to choice as
follows:
The parties may submit an obligation to the law of the
national state, the law of domicil, the law of the place of
making the transaction, the law of the place of performance,
or the law of the place of situs.47
In Beale's system the question is nonexistent, but the places
of contracting and performance are the only ones he recog-
nizes at all as contacts.48
Feeling that the familiar formulas include much obscurity,
Lord Wright, speaking for the Judicial Committee of the
Privy Council in the much discussed Vita Food's case, has had
the merit of attempting clarification. On the rule that the
ascertained intention of the parties is conclusive, he observes:
"It is objected that this is too broadly stated and that
some qualifications are necessary.. . . But where the English
rule that intention is the test applies, and where there is
an express statement by the parties of their intention to select
the law of the contract, it is difficult to see what qualifications
are possible, provided the intention expressed is bona fide
and legal, and provided there is no reason for avoiding the
choice on the ground of public policy."49
Again, this comment needs supercomment. What does
"bona fide" and "legal" mean?50 Had the court in mind
*7 Art. 7. See ag-ainst this attempt of regulation, HAUDEK 44..
48 2 BEALE 1127 n. 8, 1159 n. 4, 1166 n. 6. Contra: see BATIFFOL 53 n. 3
and 4.
4S [1939] A. C. 277 at 290.
50 See Note, 55 Law Q. Rev. (1939) 323, 325.